Daniel Y. Zohar

Let’s roll the videotape!
Basic tips for taking video
tepositions and using them at trial

This article will answer the “why”
and “how” on the issues of taking video-
taped depositions and using them at
trial. At the time I was first asked to
write this piece, I was gearing up for a
trial in a case where I had taken approx-
imately 100 depositions, all of which
were videotaped. Some might ask, “Why
bother?” The following will address the
reasons why videotaped depositions can
(and should) play a key role in most
cases, as well as the practical and proce-
dural side of actually using these videos
effectively at trial.

The power of video

Since about 1998, I have videotaped
virtually every deposition I have taken.
By no means am I suggesting that every-
one should necessarily videotape all of
their depos (although I can imagine
more than a few videographers who
wouldn’t mind such a plug). However, in
every case, there will be critical deposi-
tions where simply having a written tran-
script will not do justice to the content of
the testimony, and in fact, may weaken
your case altogether. To demonstrate,
consider these two hypothetical exam-
ples:

*Example 1: Video deposition of
Reckless Ralph.

Imagine that you are deposing the
defendant driver in a serious auto acci-
dent matter. You suspect that the defen-
dant was drinking alcohol shortly before
the accident, but you have no objective
proof at this time. In the middle of the
depo, you ask him:

Q: At any time on the night of the
accident, but prior to the accident, had
you consumed any alcohol?

In response, the witness stares
silently at you for a few seconds,
absorbing your question. He then turns
to his counsel with a nervous smile and
a half shoulder shrug, wondering if his
attorney will be objecting to the ques-
tion.

Upon realizing that he will have to
answer the question, he turns back to
you. He looks up for a moment as if he
is looking for guidance, but then looks
back down. He then starts to turn pale
and sweaty. Thirty seconds pass in
silence — still no answer. He opens his
mouth as if to answer, but quickly
reconsiders, looking down again.
Another 30 seconds pass, and the
silence is now making everyone uncom-
fortable. You can hear his attorney
nervously shifting in his seat. Finally, he
lifts his head slightly, but without look-
ing at you, says in almost a whisper,
“No.”

*Example 2: Written transcript of
Reckless Ralph.

Here’s how that same moment
would appear on the written transcript:

Q: At any time on the night of the
accident, but prior to the accident, had
you consumed any alcohol?

A: No.

As you can see, then, the video will
give you numerous layers of information
that would be completely missed on the
written transcript. These include things
such as silence where a simple, quick
answer would be expected, nervous man-
nerisms, lack of eye contact, lack of con-
viction, etc. Moreover, seeing how the
witness reacts to a question and hearing
the intonations of their voice in their
answer are critical types of information
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that allow a jury to more fully assess a
witness’s credibility. Yet, if all you have is
the written transcript, that powerful
multitude of information is distilled
down into just one bland dimension, vir-
tually eliminating everything compelling
about that moment in the deposition.
Instead of creating a breakthrough
sound byte to play at mediation or trial,
you are left with almost nothing of any
use.

In light of the above, it is essential
that for any key deposition, you capture
it on videotape. More often than not, it
will enhance the value of your case. In
addition, videotaping depos tends to
have a restraining effect on boisterous
opposing counsel, as well as unruly wit-
nesses. If you want to have more control
over the proceedings, videotaping is a
great tool.

Videotaping on a budget

I suspect that many attorneys still
do not videotape their depositions
because they have trouble justifying the
cost. To me, given how a 10-second
video clip can make or break a whole
case, it’s hard to imagine not videotap-
ing a deposition. With that said, here are
some tips on how to cost-effectively
videotape your depositions:

Take your own videos. For non-
expert depos, there is nothing prevent-
ing you from having someone at your
office handle the camera, or you can
even just cheaply hire a college or law
student to do so. They may not get paid
much, but it gives them exposure to
what attorneys do, which is a great value
to them. So long as you follow the proce-
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dural requirements of Code of Civil
Procedure section 2025.340, there is no
need to hire a professional videographer
for a lay witness.

Work out a deal with a videographer.
Many videographers, if they know you
will be using them on a regular basis,
will negotiate better rates than adver-
tised. Since it’s a competitive field, get
quotes from a few, let them all know
you're shopping around, and then ask
them to give you their best offer. You
may also be able to collectively negotiate
in conjunction with other law firms and
negotiate a group deal with a videogra-
pher in exchange for using them exclu-
sively. Short of that, just using the
CAALA listserve to compare rates can
save you quite a bit.

Use conference rooms already
equipped for videotaping. Some court
reporting agencies (and some law firms,
for that matter) have conference rooms
set up for videotaping, where you literal-
ly just have to pop in a tape or CD and
hit a button to begin. You may be able to
work out a deal to use their conference
room, saving yourself the costs of pur-
chasing video equipment.

Lastly, remember that video deposi-
tion costs are specifically recoverable if
you prevail in the case. (See Code Civ.
Proc., § 1033.5, subd. (a)(3).) Therefore,
not only do videotaped depositions
enhance the value of your cases, but it’s
a bet that you can hedge when you seek
to recover costs.

I've got all this video. Now what?

It’s one thing to videotape your
depos, but it’s another to actually use
them in trial. This section will address
the practical and procedural considera-
tions for using videos at trial.

* I synch, therefore I am.

Unless you use a professional video-
grapher who does this as part of your
package, you will need to have your
videos converted to the proper MPEG
format and have the videos synched with
the written transcripts. What this means
is that in order to play the video
excerpts for the jury, rather than just the
entire deposition, you must have the

ability to carve out portions according to
the page and line number in the written
transcript. The two most common ways
of doing this are 1) Having your videos
synched into a self-executable format or
2) synching the videos for use with trial
presentation software.

If you expect to be in trial on a reg-
ular basis, then it makes sense to invest a
few hundred dollars in some good trial
presentation software such as Sanction or
Visionary. With either, however, you will
need synched versions of your videos.
With these tools, you will be able to
accomplish the widest variety of func-
tions at trial. These include having clips
set up in advance which can be used for
cross examination (or in the case of a
party, having clips ready for use at any
time of the trial, which are permitted to
be used for “any purpose” under Code
Civ. Proc., § 2025.620(b)). In fact, in
cases where you have a defendant that
comes across in deposition as untruthful
or unreliable, you may want to have a
“best of ” set of clips ready to go right at
the start of trial. The defendant then
becomes pinned down by their own
words before they ever take the stand
and the jury’s perception of the defen-
dant’s credibility will be tainted for the
remainder of the trial.

As for using the trial presentation
software, there are many vendors who
will run it for you at trial for a fee, which
can make your trial preparation much
easier, but at the same time run up your
trial costs. For smaller cases, attorneys
can certainly operate the software by
themselves or with the help of someone
from their office. There is a learning
curve, but the most popular programs
are relatively user-friendly. I have been
able to learn how to use the software
without spending a lot of time reading
through manuals. If I can teach myself
how to use it in trial, anyone can.

If you don’t want to invest in trial
presentation software or a trial presenta-
tion consultant, most videographers
have the ability, for an extra charge, to
provide you the video in a self-exe-
cutable format that allows you to call up
portions by page and line number with-
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out the need for separate software. The
downside is that these self-executable
formats may not allow you to create and
save clips ahead of time, create a string
of clips from different portions of the
deposition that can be played seamlessly,
or allow you to use visual effects such as
splitting a screen to show the witness on
one side and an exhibit on the other
(which can greatly enhance the jury’s
ability to follow what is being said).
Thus, the more complex the case (and
your needs), the more likely the trial
presentation software will be the better
choice. But for simple cases with just a
few witnesses and relatively straightfor-
ward testimony, using the self-executable
format is more than adequate.

* The designation dilemma

In order to play videotaped excerpts

at trial (at least for non-impeachment
purposes), parties are required, under
Code of Civil Procedure section
2025.340, to designate in writing before
trial those portions they intend to use.
Specifically, section 2025.340, subdivi-
sion (m), states, in pertinent part:

A party intending to offer an audio
or video recording of a deposition in
evidence under Section 2025.620 shall
notify the court and all parties in writ-
ing of that intent and of the parts of
the deposition to be offered. That
notice shall be given within sufficient
time for objections to be made and
ruled on by the judge to whom the
case is assigned for trial or hearing,
and for any editing of the recording.
Objections to all or part of the deposi-
tion shall be made in writing. The
court may permit further designations
of testimony and objections as justice
may require. With respect to those
portions of an audio or video record
of deposition testimony that are not
designated by any party or that are
ruled to be objectionable, the court
may order that the party offering the
recording of the deposition at the trial
or hearing suppress those portions, or
that an edited version of the deposi-
tion recording be prepared for use at
the trial or hearing . . . .

See Zohay, Next Page



The problems with section
2025.340, subdivision (m), are twofold.
First, it gives a vague timeline for when
you need to provide your video designa-
tions to the other side (“within sufficient
time for objections to be made and ruled
on by the judge”). What is sufficient? A
day? A week? The second problem, and
an even more important reason to bring
this up at the Final Status Conference,
stems from the requirement that objec-
tions to your designations be made in
writing. There is no guidance at all as to
when such objections must be made or
when they must be ruled upon. What
inevitably happens, then, without any
further guidance from the court, is that
the other side will not provide you with
written objections until the day before —
or on the actual day — you expect to play
your excerpts. The judge then has little
or no time to consider the objections,
and in the event the judge sustains any
objections or requires you to play other
portions, you are left with editing your
clips on the spot while an impatient jury
watches. (A further problem results from
Code Civ. Proc., § 2025.620, subd. (e),
which allows the opposing side to recite
or play any other portions of a deposi-
tion relevant to your excerpts. Some
judges may require you to edit your clips
on the spot upon such a request.)

One remedy for this is working out
a schedule with the judge and opposing
counsel at the FSC. Promise to provide
the other side with your written video
designations by a certain date for all of
them, or perhaps no later than a certain
amount of time before you intend to
play the clips for a particular witness
(e.g., three days). In return, obtain a
commitment from the other side as to
when they will file objections or notify
you of additional portions to be played
under section 2025.620, subdivision (e).
At the same time, obtain (hopefully) a
commitment from the judge as to when
he or she will rule on any objections
(preferably at least a day before you
intend to play the video). If the judge is
noncommittal about establishing such a
schedule, remind the judge of your
desire to use the jurors’ time as efficient-
ly as possible. In short, the more you can
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bring these issues out in the open prior
to the start of trial, the less likely you will
be caught oft guard while your jurors are
watching and waiting.

* How to get in synch

Another technical issue that arises if
you use trial presentation software is how
to synch the video with the transcript.
Virtually all videographers that I have
used will offer video synching as a serv-
ice. However, many of these vendors are
just acting as middle men, sending your
videos to sources that you could other-
wise contact directly (and save money).
Therefore, do your homework and inves-
tigate pricing, making sure you are not
the victim of several layers of added
profit margins.

The least expensive way to synch
your video is to do it yourself. For exam-
ple, with a short deposition, you can
have someone at your office perform the
synching manually. With programs such
as Sanction, the synching process is as
simple as playing the video and hitting
the space bar each time a new line on
the transcript approaches during the
video. Now, if you have dozens or hun-
dreds of hours of videos, this may not be
the most attractive option for you. But
for the cost-conscious attorney with a
straightforward case, you can easily train
a legal assistant or clerk to perform your
synching for you.

If you do send your videos out to a
vendor, you can usually choose between
having them manually synch it for you
(which literally entails a person watching
the entire video for hours on end and hit-
ting the space bar) or using their voice
recognition software. The pros and cons
are that the manual synching option is
slightly more accurate, but also more
expensive. If voice recognition software is
used, you will save some money, but you
may have to do more adjusting when set-
ting up your clips, as the video may not
align as precisely with each transcript
line.

Whichever technique you use, it’s
important to review all of your clips
before you show them to the jury. If part
of a question or an answer is cut off, it
can be embarrassing or even harmful to
your case.
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* Know your venue

Whether you use a trial presentation
consultant in the courtroom or handle
the playing of video clips yourself (I
have done both over the years), it is
essential to work out with the judge (and
more often, with the clerk) how you
should set up your equipment in the
courtroom. If your screen is so far away
that the jury cannot see it, it will be of
no use to you. Find out if the judge will
allow you to dim the lights when show-
ing any video (or test your equipment to
see if that is even necessary). Make sure
the volume is adequate for the jury to
hear (but not too loud as to be distract-
ing). In fact, you should make sure you
test out all the equipment before the
trial begins. Many judges will let you set
up before jury selection to test out your
equipment. Also, more and more court-
rooms now have their own equipment
that you can plug into, making your set
up much easier. Lastly, you should also
seek out other attorneys who have tried
cases and shown video clips in that
judge’s courtroom to find out valuable
information that can only be gained
through experience.

* Have a backup plan

Whether you use a trial presentation
consultant or come armed with only
your own laptop, a projector and a
screen, make sure you have a backup of
all your videos, etc. in case something
goes wrong. For a small investment, you
can purchase external hard drives capa-
ble of storing hundreds of gigabytes of
videos. A cautious attorney would have
everything he needs on a backup drive,
and probably on a separate laptop com-
puter, too, in the event there were any
technical difficulties with your computer.
After all, if your computer crashes while
the jury is patiently waiting, you're not
going to have time to call tech support.
You need a simple and quick alternative.

Specific requirements related to the
use of video depositions

There are a number of procedural
requirements and practical tips with
which you must familiarize yourself,
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depending on how you intend to use
your videos. Here are a few:
General rules

* Be familiar with all of the proce-
dural requirements of Code of Civil
Procedure section 2025.340, which out-
lines the conduct at the video deposition
itself and sets forth the requirements for
the person taking the video, the room
used, etc. If the video deposition is not
conducted properly, it can be precluded
from use on a technicality.

* Put in every deposition notice lan-
guage regarding your intent to video-
tape. The specific notice requirements
for lay witnesses are found in Code of
Civil Procedure section 2025.220, subdi-
vision (a)(5). There is nothing that
requires you to actually videotape a depo-
sition that is noticed for video, but you
cannot videotape where the notice does
not provide for it. Therefore, the solu-
tion is to add boilerplate language to all
of your depo notices expressing your
intent to videotape. Then at least the
option of videotaping is preserved.

* When taking a video deposition,
remember to act as if the jury is in the
room with you. Speak clearly and act
professionally. Also, if you're showing
the witness an exhibit, start off by
describing the document on the record
to ensure there is no confusion about
what they’re describing (“I'm now show-
ing you what has been marked as
Exhibit 1, which is a five-page letter
dated November 3, 2002, from Mr.
Smith to Big Insurance, Inc.). If there is
a particularly important part of the doc-
ument, have the witness read it out loud
into the record. It will make it easier for
the jury to understand later on if that
portion of the video is played.

* Take advantage of the added
audio and visual dimensions. For exam-
ple, if the witness keeps looking at his
attorney after each question during an
important line of questioning, I like to
remind them on the record that their
attorney can’t answer for them. This will
key the jury in on what’s going on, so
from that point forward, every time the
witness stares at his attorney, the jury will
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assume that the witness is hesitant to use
his own words.

Party depositions

As stated above, party depositions can
be used at any time for any purpose.
(Code Civ. Proc., § 2025.620, subd. (b).)
Because of this, you should have clips for
pertinent issues lined up and ready to play
before the trial begins. You can often use
these clips throughout the trial to juxta-
pose favorable testimony with a defen-
dant’s unreliable testimony. For example,
when you have your own client on the
stand, you can play clips from the defen-
dant and have them respond, explaining
why the defendant’s story does not make
sense. The defendant is then forced to sit
there in silence while you pick apart their
testimony.

Expert depositions

There are different requirements for
notice and for deposition logistics when
an expert is being videotaped. Some key
areas to consider:

* If you intend to play the expert’s
video deposition at trial, rather than call
her live, your deposition notice must
indicate such an intention to the other
side. (Code Civ. Proc., § 2025.220, subd.
(a)(6).)

* You cannot have someone that
works for or is related to you or your
client, or has a “financial interest” in the
case, manning the video camera without
a stipulation. (Code Civ. Proc., §
2025.340(c).)

* If you do intend to use your
expert’s video depo at trial, make sure
you cover all the necessary elements of
their testimony and use the “magic lan-
guage” needed. This includes the rea-
sonableness of medical expenses, the
reasonable certainty of future care or
damages, or in the case of medical mal-
practice, opinions to a “reasonable
medical probability.” If you do not have
the requisite terminology stated in
their opinions, opposing counsel may
be able to exclude the testimony alto-
gether, leaving you painted into a cor-
ner.
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Third-party depositions

* Remember that, pursuant to Code
of Civil Procedure section 2025.620, sub-
division (c)(1), you can use at trial, in
lieu of live testimony, the deposition of
any witness who resides more than 150
miles away. There is no need to show
that they are unavailable at trial or that
you even attempted to subpoena them at
trial. As a result, if you want to use some-
one’s deposition at trial who is beyond
the 150 mile radius, make sure to estab-
lish on the record, when you depose
them, where they currently reside and
whether they intend to remain there
through the time of trial.

* Even if a third party deponent
resides less than 150 miles away, if you
don’t think live testimony will be neces-
sary or more useful, ask the other side on
the record if they’ll stipulate to using the
video at trial. I like to ask the witness if
they’re available to testify during the trial
period, then say, “Of course, I'm willing
to stipulate on the record right now that
we can use this video at trial and not
have to burden you with taking time off
from work. Will counsel for the defense
stipulate?” If they say “yes,” you've saved
yourself the trouble of having to subpoe-
na and schedule the witness. If they say

no,” the witness now knows that you
tried your best not to inconvenience
them and will likely be more cooperative
if and when you do subpoena them.

For all videotaped depositions

Remember to lodge your written
deposition transcripts with the court
before trial. California Rules of Court,
Rule 2.1040 requires that “a party offer-
ing into evidence an electronic sound or
sound-and-video recording must tender
to the court and to opposing parties a
typewritten transcript of the electronic
recording. The transcript must be
marked for identification . . . .” This is
particularly important if objections are
raised to your video clips. The judge will
then have the written transcript available
to rule quickly.
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Conclusion

We now live in an age where most
people are used to getting their informa-
tion from television or the Internet.
People expect to see and hear what they
need in order to make up their minds.
Rather than struggle against your jurors’
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expectations, provide them with the
most effective means of assessing the
facts. Let them see and hear all of the
testimony by presenting them with
videotaped depositions.

Daniel Y. Zohar is the sole shareholder of
the Zohar Law Firm, PC. in Los Angeles. He
has been practicing since 1993, licensed in both

1 Journal of Consumer Atton nev: Associations for Southern Calitornia

March 2009 Issue

California and Florida. Zohar graduated from
Duke University and UCLA School of Law and
is a member of the CAALA Board of Governors.
He has tried cases of all sizes and varieties, and
prides himself on making the most out of tech-
nology to leverage a case in trial.



